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Why this Bill is needed

We believe the current regulatory system can be improved. We supported the
outcome of the independent review which recommended a streamlined model of
regulation, independent of the legal profession. The current proposals are a
compromise, often to the detriment of changes consumer bodies have long called
for. However, the proposals do provide a welcome and significant step forward and
we now want to see them implemented. This must be without further compromise if
the Bill is to achieve the intended benefits for consumers and lawyers alike.

The proposals in the Bill to reform the complaints system seek to reduce complexity
and prescription and to increase flexibility. This will help to drive efficiency and
proportionality as far as possible within the current model. Currently, the system
simply doesn’t meet the public or the profession’s needs or expectations of an
effective, efficient complaints system. The statute governing its operation is inflexible
and overly prescriptive, meaning that lower-level consumer complaints likely to result
in small levels of compensation require to be managed in the same way as issues of
significant wider public interest.

This complexity has a real impact. For consumers, a system that is difficult to
understand can reduce agency, and sow doubt and suspicion as well as increasing
the time it takes for their complaint to be dealt with. For legal practitioners, it can
cause frustration and a loss of confidence while complaints are investigated. It also
increases the cost of the system for the regulated professionals who fund it.

The system is also overly legalistic, requiring the use of legal terminology which can
be at best confusing, and at worst offensive for consumers. This — along with the
disproportionate appeal route to the highest civil court in Scotland — works against
the benefits of swift administrative justice that the system was intended to offer.

Everyone agrees that reform is needed in this area, and we’ve worked with
government to propose changes that will make a real and tangible difference to
those using or subject to the complaints system. The changes proposed in this Bill,
and in some of the amendments now proposed by the Minister and others, will make
significant improvements in all of these areas, resulting in a complaints system which
is more flexible, proportionate, efficient and responsive.

However, we know some stakeholders have spoken out against some of these
improvements and there are amendments which we believe create further
complexity. Any proposals to reverse or further complicate much-needed changes
must be resisted if the Bill is to be successful in its aims and not create further
complexity and cost.
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Our views on the Stage 2 amendments

We have not commented on all amendments — only those which have a direct impact
on our powers or the wider regulatory system as it affects our work, or where we
wish to specifically highlight strong support or opposition to the proposals. In some
cases, we have identified minor drafting changes that might be required to ensure
the amendments will have the intended effect. Where appropriate, we will support
those amendments in principle and work with the Minister to bring forward any
necessary technical amendments at Stage 3.

Regulatory framework: objectives, principles and key definitions
e Support amendments 38 and 39
e Oppose amendment 40

Amendments 38 and 39 improve and clarify the regulatory objectives. The nature of
objectives and principles means they are balanced against each other and with other
obligations, but we believe amendment 40 unhelpfully qualifies the application of
those objectives. We are not clear what the effect of amendment 46 is, but it could
be seen to narrow the definition of regulatory functions, to the exclusion of significant
areas of operation such as budget setting and governance.

Complaints: Commission to investigate and determine all complaints
(services, conduct and regulatory)

The amendments in this group, taken collectively, have the effect of creating a single
legal complaints process. Since we published our first legislative change paper in
2016 we have been consistent in our view that a single complaints process, run by
an independent body, would be in the best interests of the public, consumers, the
legal profession and the representative bodies.

A single process would be more efficient and allow greater flexibility in the
investigation process, reducing inefficiency, duplication and delay. It would also
mean a clear, single point of contact for the public who frequently report confusion
when their complaint is passed between different bodies. In addition, it could ensure
fully independent and impartial complaints handling, separate from representative
functions, which would improve public confidence and, we believe, would also be of
benefit to practitioners.

This is also in line with the Committee’s statement in its Stage 1 report that “Scottish
Government may have missed an opportunity to take a simpler, more user-friendly
approach in creating a single streamlined complaints process which would have
benefited consumers and regulators alike” (Stage 1 report, paragraph 144).

However, we have not had time to fully consider the practical implications of these
amendments, and the proposals require further detailed scrutiny to check that they
would work in practice, along with consideration of the implications for the Bill’s
Financial Memorandum. We stand ready to work with the Committee and the
Minister to do this, should the Committee be minded to support these amendments.
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Regulatory framework: new regulators: applications
e Support amendments 210 and 226

These amendments add the SLCC to the list of consultees on draft regulatory
schemes which allows us to share insight drawn from complaints, or issues with
might affect complaint handling, with the regulatory body and Lord President to
inform this work.

Complaints: constitution etc. of Scottish Legal Complaints Commission
e Support all amendments in this group

The amendments in this group make technical changes to allow the SLCC to carry
out its role appropriately (relating for example to the powers reserved to
Commissioners).

A key role here relates to the operation of review panels, which replace the existing
costly and disproportionate appeal route. We welcome the Committee’s
consideration of these proposals at Stage 1 and its view that this “should provide a
more proportionate, accessible, swifter and cost-effective approach and resolution
which will benefit both consumers and those against whom a complaint is made”
(Stage 1 report, paragraph 165). We also welcome the Minister’s response to the
Committee’s concerns about transparency and her amendments to require us
include information on the review committee within our annual report.

The current appeal route is costly and disproportionate to the decisions we make. Its
replacement with an internal review function, which can more swiftly address any
issues raised, is consistent with the usual ombudsman approach and will ensure that
any errors can be rectified while reducing the time the complaint hangs over the
complaint parties.

In addition, the legal and court fees, plus staff time to support this work, is a
significant cost to the organisation and this is passed on to practitioners in our levy
and ultimately to legal service users in the fees they are charged by firms.

Bluntly, if this change is not retained in the Bill, then there is little hope for any
significant efficiency savings. Indeed, the overall cost of the new system may go up.

We believe this change will also increase access to justice as the proposed review
committee is a less costly and difficult process for either complaint party to access
than an appeal in the Court of Session. That is particularly the case for
unrepresented complainers who bring the majority of appeals against our decisions
and can end up liable for significant costs in doing so. Those are costs we either
have to pursue them for, or write off and cover from our general levy income from
practitioners.

This quote from an unrepresented lay complainer in an appeal hearing just before
Christmas sums this up:

“The public must have confidence that complaints are resolved fairly and
impatrtiality. The Commission refuses to change a decision once it is made



and an appeal has to be made to the Court of Session. Very few complainants
would proceed to Court of Session. If that is the policy of the Commission that
is unfair. That is the issue of fairness. [...] It is not fair to make someone come
to the Court of Session to challenge that decision.”

It is, of course, not our policy, but the fact of the statutory right of appeal to the court
that means we are unable to change a decision once it is made. The proposed
powers of review would allow us to do just that.

Complaints: minor and consequential amendments
e Support all amendments in this group

These amendments include important changes to support the SLCC’s powers to
allow it to raise a complaint in its own name where a public interest issue arises (see
grouping Services complaints: procedure etc. grouping below) and to support the
disclosure of information about complaints where it is in the public interest to do so
(see Disclosure of information about complaints grouping below), as well as
technical changes to the SLCC levy.

These amendments also address concerns raised by the Law Society of Scotland
and shared by the SLCC about the changes in the Bill to the process for ‘handling
complaints’; that is complaints made to the SLCC about how a relevant professional
body has dealt with a conduct of regulatory complaint. The amendments return the
process to its existing approach, which both bodies agree works well.

Complaints: ineligible or premature complaints
e Oppose all amendments in this group

The changes proposed in the Bill, and in the amendments from the Minister (see
grouping Complaints: Commission rules as to practice and procedure below), would
allow us to operate a flexible, agile complaints process that allows a proportionate
approach to different types of complaint. This will also lead to greater efficiency,
which benefits the profession who fund the complaints system. Without stripping out
process prescription in the existing legislation, there is little chance of improvement
in the cost or efficiency of complaints handling.

This would be achieved particularly through a streamlined ‘triage’ process which
would allow complaints requiring further investigation to proceed swiftly to either
resolution or to the relevant regulator.

We note concerns raised in evidence sessions and by the Committee that we must
“ensure a system is in place to efficiently deal with complaints without merit to avoid
clogging up the system and causing unnecessary delay” (Stage 1 report, paragraph
190). We agree that this is necessary component of an efficient and effective
complaints system and is in the best interests of all parties. This is something we will
be required to ensure as both the Bill and existing 2007 Act require us to make rules
about our practices and procedures, including decisions that a complaint does not
merit investigation.


https://www.legislation.gov.uk/asp/2007/5/section/32

In making or varying these rules we will be required to consult with the Lord
President, Scottish Ministers, the professional bodies, the Consumer Panel, other
consumer groups and groups representing the interests of the legal profession. We
will also need to publish these rules. We believe this provides sufficient checks to
ensure that the Committee’s concerns will be addressed.

As we set out in our oral evidence, we do believe this Bill provides an opportunity to
remove some of the at best legalistic, and at worst, offensive language (such as
‘frivolous’ or ‘totally without merit’) that we are required to use with complainers when
we tell them that aspects of their complaint are not eligible for investigation.

As such, we believe these amendments serve to add back in complexity and
prescription and would increase inefficiency and delay. We believe that if they are
supported, it would raise significant concerns about the viability of the Bill in practice
and the financial assumptions made about efficiency improvements arising from it.

Services complaints: notice where not upheld or upheld
e Oppose amendment 572

This amendment sits with the grouping above (Complaints: ineligible or premature
complaints) and so we urge the Committee to oppose it on the same basis.

Disclosure of information about complaints
e Support all amendments in this group

Taken as a package these amendments allow the SLCC (and regulators) to disclose
information about complaints where it is in the public interest to do so. This could
include, for example, being able to share clearer and more detailed guidance and
advice with consumers where a firm ceases, or where we see a trend in complaints
that suggests a consumer protection risk. Importantly, these amendments do not
allow us to disclose any information which could identify the complainer unless the
complainer consents to its disclosure.

Services complaints: procedure etc.

e Oppose amendment 450
e Support all other amendments in the group

The amendments in this group (with the exception of amendment 450, dealt with
below) make improvements to the SLCC’s powers and procedures.

This includes the power for the SLCC to raise a complaint in its own name where a
public interest issue arises. We welcome the Committee’s support for these
proposals at Stage 1 and we were pleased to work with Scottish Government to
respond to the Committee’s request to ensure there is sufficient demarcation in the
process between those initiating a complaint and those adjudicating it (Stage 1
report, paragraph 147).

These amendments also support the SLCC in its focus on early and proportionate
resolution of complaints, recognising where firms have handled complaints well and
there is nothing further we can achieve for the complainer, as well as driving



improvement by allowing us to make directions for improvements to firms’ systems
and services.

There will also be increased protection for consumers using a wider range of legal
services, including currently unregulated providers.

Amendment 450 requires the SLCC to consult on its annual report in advance of
publication. The SLCC is already required to consult on its budget and operating
plan, which set out our plans for the year ahead, and to lay those in Parliament. We
also lay our annual report and annual accounts in Parliament. However, consulting
on our annual report, which is by definition a retrospective report on the year past,
would be at best time-consuming and unhelpful, and at worst could result in delays
to its publication, making it a less helpful tool for holding us to account. In addition,
our annual report is laid and published along with our annual accounts, which are
subject to external audit by Audit Scotland following a strict timetable set out by them
for that audit. This amendment could disrupt that process to no obvious benefit.

Conduct and regulatory complaints: procedure etc.
e Support amendments 525 and 531

These amendments allow relevant professional bodies to share decisions on
conduct and regulatory complaints with the SLCC, so we have an overview of
complaints and their outcomes across the regulatory system. They also clarify the
need for the professional bodies to advise parties on their right of appeal and right to
make a handling complaint.

Complaints: disclosure of information from/about practitioners
e Support all amendments in this group

These amendments allow the SLCC (and the relevant professional bodies) to deal
efficiently with complaints where a practitioner or firm does not comply with our
statutory request for the information we need to investigate the complaint. That
failure causes significant additional cost, delay and distress but currently there is little
we can do other than embark on costly and time-consuming court procedures.

These amendments will help ensure we get access to the information we need in a
timely way to handle complaints efficiently, or to be able to conclude complaints
when that information is not forthcoming. This was discussed by the Committee
during its Stage 1 scrutiny. We welcome the Committee’s support for this principle
(Stage 1 report, paragraph 187) and hope the Committee will support these
amendments.

Complaints: Commission rules as to practice and procedure
e Support all amendments in this group

These amendments allow the SLCC to make rules as to its practice and procedure
to support the proper functioning of the complaints system and the changes
proposed in the Bill to allow us to operate a flexible, agile complaints process that
allows a proportionate approach to different types of complaint. For the reasons set
out in the sections above, we urge the Committee to support these amendments.



We note that amendment 606 seems to better fit with the grouping Complaints:
Commission to investigate and determine all complaints (services, conduct and
regulatory) above.

Complaints: monitoring and minimum standards
e Support all amendments in this group

When raising a complaint, most consumers say they want anything which has gone
wrong for them put right, but also to ensure the same thing doesn’t happen to others
in future. The current model focuses primarily on intervention when things have
already gone wrong. The proposed model brings a greater focus on continuous
improvement and the prevention of failures.

This includes new powers for us to issue guidance (which may set minimum
standards) to relevant professional organisations relating to their role overseeing
how practitioners deal with complaints, standards that must be set by those
organisations in relation to how complaints are dealt with by the profession, and in
respect of any practice we identify that we consider contributes significantly to
complaints. This would help to support improved complaints handling within firms,
resulting in fewer complaints reaching us and reducing the collective cost burden of
complaints on the profession. It will also reduce consumer detriment and harm and
improve the service consumers receive.

We are disappointed that some of the amendments to Section 69 of the Bill remove
the power for us to directly set minimum standards for the sector, and instead require
us to issue guidance (which may set minimum standards) to relevant professional
organisations relating to standards that they must then set for the practitioners they
regulate. We believe this is a less efficient model and could lead to greater cost and
delay in setting such standards. However, we are content that the proposals are
workable in practice.

We strongly support amendment 395 which allows us to share information with
relevant professional bodies where we identify a matter of concern relating to
practitioners or firms, and amendment 396 which allows us to obtain information
about complaints from practitioners to support our work to monitor and identify any
trends in practice and to inform guidance to the sector on complaint handling.

Regulation by Law Society of Scotland: conduct and regulatory
complaints

e Support amendment 472
This amendment adds the SLCC to the list of bodies to be consulted on draft rules
on complaints which allows us to share insight drawn from complaints with the
Society to inform this work.
Miscellaneous: other modifications of enactments

e Support amendment 513

This amendment allows the Discipline Tribunal to share its decisions with us, so we
have an overview of complaints and their outcomes across the regulatory system.



Our message to the Committee at Stage 2

We are very grateful to the Committee for its detailed consideration of the Bill at
Stage 1, and for ensuring a focus on the needs of both the public who use legal
services, and legal services practitioners.

The model of regulation and complaints proposed in this Bill is a compromise
between more wholesale change in the public interest supported by consumer
bodies and the SLCC, and concessions made to the existing model of professional
regulation to address concerns raised by the legal profession. That compromise is
already firmly weighted towards the legal profession and further concessions could
lead to the proposed improvements for consumers being so minimal as to have little
to no impact on consumer protection or ensuring regulation is carried out in the
public interest. That would be a wasted opportunity and could create additional
regulatory cost for little gain. That is not in anyone’s interest.

MSPs will be aware of the strong voice from the legal profession they’ve heard in the
Stage 1 evidence, through briefing and in the media. While it’s vital that the voice of
the profession is heard, it's equally important that the views of consumers are
listened to and help to shape regulation.

In building on the existing framework, the proposed model retains much of the
complexity, cost and potential conflicts of interest of the current system. That
includes much of the Legal Services (Scotland) Act 2010 which remains
unimplemented 14 years later, although similar legislation has been operating
successfully elsewhere during that time. For that reason, any further concessions
that reinsert complexity or prescription, or reduce or remove the improvements
proposed in the Bill, should be fiercely resisted. This will ensure that the intended
overall benefits of the Bill are achieved.

While the SLCC stands ready to implement the Bill Parliament agrees, we urge the
Committee to ensure its scrutiny continues to focus on improvement and the public
interest. That means welcoming amendments that help to achieve the Bill’'s stated
aims to “provide a modern, forward-looking regulatory framework for Scotland that
will best promote competition, innovation, and the public and consumer interest in an
efficient, effective, and efficient legal sector” and rejecting those which do not
support these aims.

We would be happy to answer any questions or provide any further information the
Committee may find helpful. Please contact Vicky Crichton at
Vicky.Crichton@scottishlegalcomplaints.org.uk or call 0131 201 2130.
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